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By clearly and regularly documenting details concerning its former employee’s job performance, including thorough descriptions of her shortcomings, a hospital presented sufficient evidence to prevail against the former employee’s claims of race discrimination, the 6th U.S. Circuit Court of Appeals held.  

Katrina Brown worked for the Ohio State University Medical Center (OSUMC) for 12 years, during which time she received several promotions, culminating with her 2004 promotion to director of perioperative (surgical) services. But soon after the promotion, several negative trends surfaced in Brown’s job performance. In her next two annual performance reviews, Brown’s supervisor, who was white, noted several areas of concern, including waiting time, materials management and communicating with co-workers. After issuing the 2005 evaluation, Brown’s supervisor worked with Brown to design an action plan to address the problematic issues.
Several months later, Brown’s supervisor evaluated the progress made under the action plan and concluded in writing that some of the goals had not been met, including performing tasks on time. During this period, a patient underwent surgery and awoke with a blade left in her, and Brown failed to notify the risk management office immediately following the incident. Brown’s supervisor documented this incident and several others.
After her supervisor concluded that Brown failed to meet her action plan goals and documented specific shortcomings in her performance, the OSUMC demoted Brown to a lesser management position. The demotion did not cure Brown’s performance problems. Soon after being demoted, Brown was involved in a conflict with another OSUMC employee. The OSUMC documented the incident, including statements made by witnesses concerning Brown’s threatening demeanor during the conflict. Also, the replacement director of perioperative services had problems interacting with Brown, and noted that Brown had communication problems with other employees.
Despite the continued problems, the OSUMC offered Brown one more chance to meet its clear expectations. Brown’s supervisors again met with her and outlined performance goals and strategies to meet those goals. Shortly after issuing the second action plan, Brown’s supervisors learned of various personnel problems in the operating room, which they concluded demonstrated continued problems in Brown’s communication and decision-making. The same day they learned of these problems, Brown’s supervisors started termination proceedings. They informed Brown in writing that she was terminated for poor decision-making and lack of communication and control of her area of the hospital’s operations.
Brown, who is black, filed a lawsuit, alleging that the OSUMC demoted her and terminated her employment due to her race, and in violation of federal anti-discrimination law. The trial court ruled for the OSUMC before Brown was able to take her case to trial, and the 6th Circuit affirmed. The courts found that although Brown showed she complied with certain objective performance criteria throughout her employment, she failed to show that the well-documented, nondiscriminatory reasons proffered by the OSUMC for her demotion and termination were untrue or in any way a cover for race discrimination. As a result, the courts ruled that she was not entitled to present her claims to a jury.
The 6th Circuit also found that Brown failed to show that she was treated differently, under comparable circumstances, from co-workers of different races. Brown could not establish that her co-workers, predecessors or successors of different races had performance problems similar to her own well-documented issues and, due to the dissimilarity, the 6th Circuit refused to compare the OSUMC’s treatment of Brown with its treatment of other employees.

Brown v. The Ohio State University, 6th Cir., No. 09-3421 (July 12, 2010). 
Professional Pointer: The importance of thoroughly documenting employee performance, and doing so fairly and accurately, cannot be overstated. By documenting performance, particularly any problems with performance, and supporting the documentation with specific examples and witness accounts when available, an employer builds a strong record that can support future employment decisions and withstand any future litigation.
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